RESIDENTIAL BROADBAND BULK SERVICES AGREEMENT
(RESTATED AND AMENDED AS Of DECEMBER 1, 2017)
This Residential Broadband Bulk Services Agreement (the ‘Agreernent”) is
made and entered
into as of December
2017, by and between Montana Opticom, LLC (the successor to
LightNex Communications, Inc. f7lda Vivid Networks, Inc.) (“Opticom”) having
its principal
office at 144 Quail Run Road, Bozeman, MT 59718, and the Baxter Meado
ws Master
Community Association. Inc. (the “Association”) having its principal office
at 40 F. Main Street,
Suite 210, Bozeman, MT 59715. This Agreement is a combined restatement
and amendment to
the Broadband Bulk Services Agreement (“2005 Bulk Service Agreement”)
between the
Association and Vivid Networks, Inc. (“Vivid”), replacing such 2005
Bulk Service Agreement
and any amendments thereto in their entirety.
RECITALS
WHEREAS, the Association entered into the 2005 Bulk Service Agreement
with Vivid to sectire
bulk local exchange and long distance residential telephone services (the “Voice
Services”), and
bulk broadband Internet services (the “Bulk Internet Services”) and bulk multi-c
hannel video
services (the “Video Services”) (collectively referred to herein as the “Bulk
Services”) and other
services (the “Other Services”) for use by Residents within a the Baxter Meado
ws Master
Community located in the northwest corner of Bozernan, Montana at discou
a
nted rate;
WHEREAS, in 2007 Vivid changed its name to Lightnex Communicati
ons, Inc. (“Lightnex”);
WHEREAS, the 2005 Agreement was amended on January 29, 2009 to:
(1) eliminate the Voice
and Video Service payment obligations of the Association; and (2) provid
e for direct billing to
Residents for Bulk Internet Services, while still allowing Residents the option
to subscribe for
Voice, Video and Other Services offered by Lightnex (“first Amendment”)
;
WHEREAS, in October of 2010, the 2005 Agreement and first Amendment
were assigned by
Lightnex to Opticom as part of a merger of the two companies;
WHEREAS, since October of 2010, Opticom has continued to market and provid
e the Bulk
Services to the certain residents within the Baxter Meadows Master Comm
unity;
WHEREAS, the Association initiated a lawsuit in 2015 challenging the enforc
eability of the

2005 Agreement, Baxter Meadows Master Community Association,
Inc., v. Montana Opticoin,

LLC and Lightnex Communications, Inc.; Cause No. DV-l5-252A, in the
Eighteenth Judicial
District Court, Gallatin County, Montana (“Lawsuit”);

WHEREAS, the Association and Opticom settled the Lawsuit in Novem
ber of 2017, the terms of
which included their mutual agreement to revise and amend the terms
of the 2005 Bulk Services
Agreement;

WHEREAS, Opticom and the Association now desire enter into this Agreement as the restated
and amended version of the 2005 Bulk Services Agreement as contemplated by their settlement
of the Lawsuit;
NOW THEREFORE, Opticom and the Association (the ‘Parties”) agree as follows:
Term. The Agreement Term shall continue from until November 30, 2030 (the
“Agreement Expiration Date”), unless terminated earlier as provided herein. The
Agreement shall be renewed automatically for a one-year term unless either party
provides written notice to the contrary at least 60 days prior to the end of the applicable
term.
2.

Residents. In this Agreement, the term “Residents” means the owners of single family
homes or units within multi-family buildings, which have been certified for occupancy by
the City of Bozeman, located within the Covered Property and capable of receiving Bulk
Services from Opticom.

3.

Covered Property. The property covered by this Agreement is identified in the attached
Exhibit C which may be updated from time to time by mutual written agreement of the
Parties (the “Covered Property”).
As of the date of this Agreement, the Association believes it has the power to assess
Residents for the Bulk Internet Fees contemplated by this Agreement pursuant to the
following Declarations and Memorandum (and other recorded documents effecting the
Covered Property):
A. Community Declaration for Baxter Meadows Master Community recorded as
Document No. 2202825 on September 22, 2005, in the offices of the Clerk
and Recorder for Gallatin County, Montana (“Community Declaration”);
B. Amended Community Declaration for Baxter Meadows Master Association
recorded as Document No. 2544175 on May 3, 2016, in the offices of the
Clerk and Recorder for Gallatin County, Montana (“Amended Community
Declaration”); and
C. Memorandum of Homeowners Association Contract and Notice of Inclusion
in Homeowners Assessments for Mandatory Telecommunications Services
recorded as Document No. 2235980 on July 26, 2006, in the offices of the
Clerk and Recorder for Gallatin County, Montana (Memorandum”)
However, if for any reason, it is determined by a valid court order or judgment
(“Excluded Property Decision”) that the Association does not have the power to assess
Residents within any portion of the Covered Property for the Bulk Internet Fees provided
herein, such property shall be excluded from the Covered Property (“Excluded Property”)
and the Association shall have no further obligation to pay Opticom the Bulk Internet
Fees for those Residents within the Excluded Property. Furthermore, Opticom shall have
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no obligation to the Residents or their any related association(s) within the Excluded
Property to provide Bulk Services to them under the terms of this Agreement.
4.

Opticom’s Obligations.
4.1. Facilities. It is Opticom’s intent to install fiber optic infrastructure, supply lines, and
other facilities (collectively, the “Facilities”) sufficient for the provision of
telecommunications services’ including voice, data and video services to each living
unit within the Covered Property, subject to applicable Regulations and Tariffs. The
Facilities shall include, without limitation, the backbone infrastructure, any
necessary interim substructure prior to the installation of the fiber optic lines, and an
optical netxvork interface for each single family home or multi-family building
within the Covered Property (“Living Units”). Opticom shall be responsible for all
costs associated with placing and maintaining its Facilities, up to and including the
minimum point of entry (“MPOE”), but not past that point. Opticom will own all
Facilities, including without limitation, all fiber optic and copper cable facilities and
equipment it places, up to and including any and all devices installed on the interior
and exterior of any Living Unit within the Covered Property including the Optical
Nertvork Terminal (ONT”), its power supplies and switches, and any associated
equipment. To the extent Opticom provides video services, Opticom shall be
responsible for all costs associated with constructing, managing, and maintaining the
video equipment, including any head end and set top boxes. Opticom will pay for
monthly electric power costs for the head end equipment. Opticom will own any
video head end equipment and set top boxes.
4.2. Services. Opticom will provide the Bulk Services and the Other Services
(collectively, the “Services”) to the Residents in accordance with the
telecommunications technology that is available to the Residents through the
Facilities and as further described in Exhibit A. Opticom will only provide
residential type services to Residents pursuant to this Agreement. Any commercial
services provided by Opticom within the Covered Property shall not be governed by
this Agreement. Opticom shall have the sole discretion with the respect to the
addition, deletion, selection, distribution and/or pricing of the Services except as
expressly set forth in this Agreement. Opticom will provide the sales personnel and
processes through an established call center to adequately support the timely and
effective signup of Residents for the Services when and as requested by Residents.
Opticom further agrees to staff the call center with an Opticom employee specifically
trained to answer the Residents’ questions and resolve any service or other problems
in a timely manner.

4.3. Service Level Agreement (“SLA”) & Performance Standards. Opticom shall deliver
and generally maintain the Services in accordance with the Service Level Agreement
& Performance Standards established in “Exhibit B” of this Agreement and all local
license requirements and industry standards. Customer care, billing, network
performance, maintenance and repair, and refund policies for the Bulk Services shall
be consistent with these standards as well as defined in applicable Federal
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Communications Commission and Montana state tariffs. Opticom will reasonably
cooperate with the Association to bring future advanced services to the Covered
Property, taking into account Opticom’s business plan, the facilities’ architecture
and capabilities, licensing, and competitive and conimercial feasibility.
4.4. Marketing Program. During the Agreement Term hereof, Opticom will implement, at
its cost, a Marketing Program (the “Program”) for the Services it offers to the
Residents. Such Program is described as set forth in Exhibit D attached hereto and
made a part hereof. Opticom will provide the Association’s with appropriate
promotional material(s) to provide to new Residents at no cost to the Association.
5.

Association’s Obligations.
5.1. Right of Access. Subject to the limitations set forth in this Agreement, the

Association will permit employees, agents, or contractors of Opticom reasonable
access, at no charge, to the Covered Property for the purpose of marketing of
Services, conducting customer satisfaction surveys, and performing any and all work
required of Opticom hereunder. The Association further grants Opticom the use of
any and all easements and access rights granted to or reserved by the Association in
any recorded declarations, plats or other instruments for the limited purpose of
installing and maintaining Opticom’s facilities. Unless otherwise required by law
or as limited in this Agreement, this right of access shall survive this Agreement for
as long as Opticom owns telecommunications facilities and equipment on the
Covered Property. Nothing contained herein shall be construed to convey or
otherwise transfer title to the telecommunications facilities to be installed herein
from Opticom to the Association or any other entity; Opticom is, and shall continue
to be, the sole and exclusive owner of said telecommunications facilities.
5.2. Resident List. Attached is current list of the Residents of Living Units within the

Covered Property (“Resident List”) attached as Exhibit F. The Resident List
distinguishes between those Living Units currently capable of receiving Opticom’s
Bulk Intemet Services whose Residents are included in Opticom’s cctrrent billing for
Bulk Internet Services to the Association (Marked “B” on the Resident List), and
those Living Units Opticom has yet to connect and/or bill for its Bulk Internet
Services (Marked “U” on the Resident List). The Association shall update the
Resident List monthly with any new Living Units within the Covered Property and
change in ownership of the Residents. Opticom shall provide monthly updates to the
Association indicating any additions of the Living Units that are connected and
billed for Bulk Internet Services.
5.3. Marketing Representative Tasks.
5.3.1. The Association agrees to include Opticom’s marketing materials in

welcome kits or other information provided to new Residents, and no
collateral or other marketing materials referencing a competing provider
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of voice, data or video services may be provided to Residents, without
Opticom’s prior written approval.
5.3.2. The Association shall not market or promote any services competitive
with the Opticom’s Bulk Services to Residents and shall not otherwise
grant any rights or licenses inconsistent with, or which impair or interfere
with the Association’s marketing obligations hereunder during the
Agreement Term.
5.3.3. for the ordering of Services, the Association shall, upon request, direct
new Residents to request orders for Bulk Services directly from Opticom
in accordance with the promotional material provided by or approved by
Opticom for the ordering of such Bulk Services.
5.3.4. Promotional events supporting the Bulk Services will be permitted at
mutually agreed upon times, dates and locations at the Covered Property.
5.3.5. The Association shall include on its website a link to Opticom’s website.
5.4. Bulk Internet Service Fee. The Association shall pay Opticom the Bulk Internet
Service Fees as set forth in Exhibit A. The Association shall collect for Bulk
Internet Service fees from Residents through an assessment chargeable to all
Residents within in the Covered Property capable of receiving the Bulk Internet
Services as indicated on the current Resident List. Notwithstanding the foregoing,
the Association is responsible for payment of all charges directly to Opticoin
irrespective of whether the Association collects such fees from individual Residents.
If other Services are added on a bulk basis in the future, the Association shall pay
Opticom the agreed fees associated with such new bulk service as mutually agreed
by the parties.

5.5. Other Services. Opticom may offer other Services (excluding Bulk Internet Service)
directly to Residents for separate fees, which will be in addition to the Bulk Internet
Service fee paid by the Association. All fees for such other Services are payable by
the respective Residents who subscribe to such Services and the Association shall
have no liability for the payment of any such fees for other Services offered directly
to Residents on a bulk or non-bulk basis.
5.6. Wiring specifications and requirements. The Association shall provide to all Builders
a copy of Opticom -provided specifications for minimum inside wiring requirements
for newly constructed Living Units to utilize Opticom’s Services. Owners’
Association shall make all Builders aware that should these minimum requirements
not be met the end user may be unable to utilize some or all Services provided
hereunder, or may be responsible for additional installation charges to Opticom.
Opticom shall provide at its own expense, and the Builders shall install conduit from
the utility pedestallproperty line to the side of the home. Conduit design and
placement shall comply with Opticom specifications.
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6.

General.
6.1.

Assignment. It is expressly agreed by the Parties hereto that Owners’ Association
may assign its rights and obligations hereunder to any third party purchaser or
subsequent owner with respect to all or any portion of a particular Property,
provided Owners’ Association notifies Opticom of such intent. Owners’
Association will endeavor to notify’ Opticom of such intent at least ninety days
prior to assignment. Such third party is referred to as the “Assignee”. Assignee’s
acceptance of the obligations under this Agreement with respect to the portion of
the Property assigned (the “Assigned Parcel”) shall be evidenced by an agreement
(the “Assumption Agreement”), substituting Assignee as “Owners’ Association”
herein for the Assigned Parcel. Notwithstanding the foregoing, Opticom shall
have the right to terminate, at its sole discretion, this Agreement as to the
Assigned Parcel by providing notice in writing to Owners’ Association within
ninety days after being informed of Owners’ Association’s intent to assign. Upon
mutual agreement to proceed, the Parties shall sign such Assumption Agreement
within thirty (30) days following the closing of the conveyance of the Assigned
Parcel. In the event that the Assignee enters into the Assumption Agreement,
Owners’ Association shalt be relieved of any further responsibilities under this
Agreement with respect to the Assigned Parcel, effective after the effective date
of the Assumption Agreement, unless, according to the terms of the Assumption
Agreement, Owners’ Association retains such responsibilities. In the event neither
Opticom, Assignee nor Owners’ Association agrees to assume the obligations
under this Agreement for the Assigned Parcel or in the event neither Opticom,
Assignee nor Owners’ Association performs the obligations after assuming them
and Opticom shall have the right, without being in default hereunder, to enter into
a separate agreement with the Assignee.
Except as provided above, neither party shall assign or sublicense its interest in
this Agreement without the express written consent of the other party, which
consent shall not be unreasonably withheld.

6.2.

Attorney’s F ees. In the event any party to this Agreement shall be required to
initiate legal proceedings (i) to interpret or to enforce performance of any term or
condition of this Agreement; (ii) to enjoin any action prohibited hereunder; or (iii)
to gain any other form of reliefwhatsoever, the prevailing party shall be entitled
to recover such sums, in addition to any other damages or compensation received,
and will reimburse the prevailing party for reasonable attorneys’ fees and court
costs incurred on account thereof notwithstanding the nature of the claim or cause
of action asserted by the prevailing party.

6.3.

Compliance with Laws. The Parties agree to comply with all applicable federal,
state, county, and local laws, ordinances, regulations, and codes (including the
identification and procurement of required permits, certificates, approvals, and
inspections) in their performance under this Agreement. Each Party will defend,
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indemnify and hold the other Party harmless from any loss, liability, damage, or
expense (including reasonable attorney’s fees and court costs) sustained because
of the other Party’s noncompliance with such laws.
6.4.

Confidential Information. The Parties agree that all confidential information shall
remain confidential and be treated accordingly between the Parties. Neither party
shall make any press release or other public disclosure or announcement with
respect to this Agreement without the prior consent of the other party and the
prior approval of the other party, not to be unreasonably withheld, of the content
and language of such release or announcement. Nothwithstanding the foregoing,
Opticom shall be allowed to share information about the terms of this Agreement
with its current or prospective lenders and regulatory authorities when such
sharing is necessary for legitimate business purposes.

6.5.

Counterparts. This Agreement maybe executed in one or more counterpart or
duplicate copies and by facsimile signature, and any signed counterparts,
duplicate or facsimile copy shall be the equivalent to a signed original for all
purposes.

6.6.

force Majeure. No Party shall be held liable for any reasonable delay or failure to
performance of any part of this Agreement because of any cause or circumstances
beyond Its control such as, but not limited to, acts of God, explosion, fire, power
failure, strikes, terrorism, newly enacted laws or regulations, or any other catise
arising without its actual fault, including without limitation: lightning,
earthquakes, adverse weather of greater duration or intensity than normally
expected for the job area and time of year, fires, explosions, floods, other natural
disasters or catastrophes, acts of God, sabotage, utility outages, inability to secure
materials, terrorist acts, acts of a public enemy, acts of government or regulatory
agencies, wars (whether or not declared), blockades, embargoes, insurrections,
riots or civil disturbances, labor disputes, including, but not necessarily limited to,
strikes, work slowdowns, work stoppages or labor disruptions, labor or material
shortages, or delays or disruptions of transportation, orders and judgments of any
federal, state or local court, administrative agency or governmental body; the
adoption of or change in any federal, state or local laws, rules, regulations,
ordinances, permits or licenses, or changes in the interpretation of such laws,
rules, regulations, ordinances, permits or licenses, by a court or public agency
having appropriate jurisdiction after the Effective Date; or any suspension,
termination, interruption, denial or failure to issue or renew by any government
authority or other Party having approval rights of any approval required or
necessary hereunder for the construction, installation or operation of the Network
or for either Party to perform its obligations hereunder, except when such
suspension, termination, interruption, denial or failure to issue or renew results
from the negligence or failure to reasonably act of the Party claiming the
occurrence of an event of force Majeure (collectively “force Majeure
Conditions”). In the event of a force Majeure Condition affecting any Party, the
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Parties shall cooperate as appropriate to perform their obligations under this
Agreement.
6.7.

Governing Law. This Agreement, including questions as to jurisdiction and
venue, shall be interpreted and governed by the laws of Montana.

6.8.

Indemnification. Each Party agrees to indemnify, defend, and hold harmless the
other Party (including its officers, directors, principals, assigns, successors,
affiliates, agents, and employees) from and against any and all liability, loss,
damage, claim or expense (including reasonable attorneys’ fees and court costs),
incurred by the other Party in connection with: (a) any claim, demand, or suit for
damages, injunction or other relief to the extent it is cause by or results from the
negligence, gross negligence or intentional misconduct (including, without
limitation, breach or nonperfonnance of this contract) of the indemnifying party
(including any of its agents, or subcontractors); and (b) any actual or alleged
infringement of any third party’s trade secrets, trademark, copyright, patent or
other intellectual property rights by the indemnifying Party.
In the event that a claim arises under this Section, the indemnifying Party agrees
to provide the indemnified Party with sufficient notice of any claim, to inform the
indemnified Party of any subsequent written communication regarding the claim
and to fully cooperate with the indemnified Party in defense of the claim.

6.9.

Independent Contractor. Each Party will conduct its business at its own initiative,
responsibility, and expense. Individuals employed by each Party are not
employees of the other(s), and the employing Party assumes full responsibility for
the acts and omissions of its own employees acting in the course and scope of
employment. Each Party has and retains the right to exercise full control of and
supervision over employment, direction, compensation, and discharge of its
employees, including compliance with Social Security withholding, Workers’
Compensation, unemployment, payroll taxes, and all other taxes and regulations
governing such matters. Parties agree and acknowledge that Owners’
Association’s Property and premises are not the premises or a work location of
Opticom.

6.10.

Insurance. Each Party agrees to maintain as a minimum, at all times during the
Agreement Term, the following insurance coverage and any other additional
insurance and/or bonds required by law:

a)

Commercial General Liability insurance with minimum limits of$l,000,000 per
occurrence for bodily injury (or death)

b)

Property Damage liability with limits of at least $1,000,000 per occurrence
Personal Injury and $2,000,000 General Policy Aggregate (applicable to
Commercial General Liability Policies).
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Upon a Party’s request, the other Party agrees to furnish certificates or other acceptable
proof of the foregoing insurance.
6.11.

Limitation of Liability. Opticom shall not be liable to the Association or any third
party for interruption of service from any cause. Opticom’s liability, if any, to
Residents who are Opticom’s customers will be governed exclusively in the case
of regulated services by Opticom’s applicable tariffs filed with the appropriate
state regulatory agency, or in the case of non-regulated services by the applicable
contract with the Resident.
iN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER
PARTY FOR INCIDENTAL. SPECIAL, INDIRECT, PUNITIVE, OR
CONSEQUENTIAL DAMAGES, WHETHER BY TORT OR CONTRACT,
INCLUDING LOST REVENUES, LOSS Of PROFITS OR OTHER
COMMERCIAL OR ECONOMIC LOSS ARISING OUT OF THE
PERFORMANCE Of THIS AGREEMENT, INCLUDING, WITHOUT
LIMITATION, NEGLIGENT PERFORMANCE OR FAILURE TO PERFORM,
A DEFECT IN PERFORMANCE, OR A DEFECT OF EQUIPMENT
PROVIDED HEREUNDER, REGARDLESS Of THE FORESEEABILITY
THEREOF.
Neither Party makes any warranty, either express or implied, to the other Party
except as expressly set forth in this Agreement and any of its exhibits. Without
limiting the foregoing, no warranties of merchantability or fitness for a particular
purpose, and no warranties arising from trade, custom, or usage, have been made
by either Party to the other. The warranties, if any, described in this Agreement
are given in lieu of all other warranties (written, oral, statutory, or implied) and all
warranties, other than as specifically set forth herein, are hereby released and
waived by both Parties hereto.

6.12.

Non-Exclusive Access. The Association is not restricted by this Agreement from
allowing any competitive local exchange carrier (“CLEC”), incumbent local
exchange provider (“ILEC”), or other service provider to have access to the
Association’s Residents. Residents may select a service provider of their choice
for their telecommunications services and the Association shall not, in any
manner, inform its Residents that they are restricted to using only Opticom as
their telecommunications provider. Residents who choose to subscribe to any
other service provider will not be relieved of their obligation to pay the
Association for the Bulk Internet Service outlined in this Agreement, nor will the
Association be relieved of its obligation to pay Opticom for such service.

6.13.

Non-Waiver. No course of dealing or failure of a Party to strictly enforce any
term, right or condition hereunder will be construed as a waiver of such term,
right or condition.
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6.14.

Notices and Payments. Delivery of all notices and demands required herein shall
be sent by: (i) first-class mail, postage prepaid, return receipt requested; or (ii) via
facsimile machine, with electronic verifiable confirmation of receipt; or (iii) hand
delivery by a certified courier; or (iv) hand delivery by a duly authorized
representative of the party; or (v) E-Mail with return receipt to the following
addresses:
To Association:
Baxter Meadows Master Community Association
C/O Luna Properties
40 East Main Street, Suite 210
Bozeman,MT 59715
Telephone: 406-586-7490
Fax: 406-582-0709
Email: info@Iunaproperties.biz
To Opticom:
Montana Opticom
Attention: Jim Dolan
144 Quail Run Road
Bozeman, MT 59718
Telephone: 406-999-5000
fax: 406-999-5531
Email: legal(i)mt-opticorn.com
Any Party may designate a change of the above contact information, or require
that notices be provided to additional persons, upon written notice to and received
by the other Party.
Notwithstanding the foregoing requirements, Opticom may provide recurring
monthly invoices to the Association through an email notification that the invoice
is ready for download from a secure website that requires a login and password.

6.15.

Publicity/Trademark Licenses. Except as provided herein, neither Party may use
the other Party’s name, trademarks, trade names or the name of any affiliate or
subsidiary of the other, or use any photographs or likeness of the property,
personnel, or assets of the other in press releases or advertising without such
others prior written consent. Each Party shall submit to the other(s) for written
approval, prior to publication, all press releases that mention or display the name
or marks of such other(s) or contain language from which a connection to said
name and/or mark may be inferred. No licenses, express or implied, under any
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patents, copyrights, trademarks, service marks, or trade secrets, are granted to
either Party by the other Party unless otherwise agreed to herein.
6.16.

Regulatory Approvals. All regulated services are provided in accordance with
applicable laws, tariffs and regulations, and this Agreement shall at all times be
construed to be consistent with those laws, tariffs and regulations. In the event
this Agreement or any of the provisions herein, or the operations contemplated,
are found by Opticom to be inconsistent with or contrary to any such law, tariff or
regulation, that law, tariff or regulation shall be deemed to control and, if
commercially practicable, this Agreement shall be regarded as modified
accordingly, and shall continue in full force and effect as so modified. If such
modified Agreement is not commercially practicable in the opinion of either Party
in its sole discretion, the Parties agree to meet promptly and discuss any necessary
amendments or modifications to this Agreement. Jf the parties are unable to agree
on necessary amendments or modifications in order to comply with the law, tariff
or regulation, then either Party may terminate the Agreement by giving ninety
(90) days written notice to the other Party.
The Association acknowledges that the Opticom could be regulated by the
federal Communications Commission and appropriate state public service
commissions. In the event of a change in the laws, rules, regulations or tariffs
applicable to the Opticom’s Services under this Agreement, which change results
in a conflict with any of the tenns, covenants and conditions of this Agreement,
such laws, rules, regulations and tariffs shall control.

6.17.

Severability. If any provision of this Agreement is determined to be invalid, such
invalidity will not invalidate the entire Agreement, but rather the entire
Agreement will be construed as if it did not contain the particular invalid
provision(s), and the rights and obligations of the Association and Opticom will
be construed and enforced accordingly.

6. 18.

Termination!Default. In the event a party defaults on its obligations under this
Agreement, and the default remains uncured for thirty (30) days after the nondefaulting Party gives written notice to the defaulting Party specifying the default,
then the non-defaulting Party may terminate this Agreement. However, if the
alleged default is not reasonably curable within the thirty (30) day period, the
defaulting Party shall have a reasonable period of time to cure the default if it
commences the cure within the thirty (30) day period and diligently completes the
cure in not more than one hundred twenty (120) days from the notice date. Either
Party may terminate this Agreement immediately upon giving written notice to
the other Party if (i) the other Party becomes insolvent, or (ii) the other Party
makes an assignment for the benefit of creditors or files a petition for
reorganization, or (iii) a petition in bankruptcy is filed by or against the other
Party.
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6.19.

Entire Agreement. The terms and provisions of this Agreement, including any and
all appendices hereto, constitute the entire agreement between the Association and
the Opticom. The provisions of this Agreement supersede all prior oral and
written quotations, communications, promises, agreements and understandings of
the Parties, if any, with respect to the subject matter hereof. Except as otherwise
provided herein, this Agreement can be modified only by a written amendment
executed by duly authorized representatives of the Parties.

6.20.

Signatories. The signatory for each Party to this Agreement represents and
warrants to the other Party that it is familiar with this Agreement and with the
negotiation and documents which preceded this Agreement and warrants that it
has the legal authority to enter into this Agreement on behalf of the respective
Party.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed as of
the date first above written.
Montana Opticom, LLC

By:
Title:

Baxter Meadows Master Community Association, Inc.

By: /U4 A—e
Title:

‘Qaf),j1-

By: c7’z v_
Title: -‘

B y.r
Title:7, j
,-‘-_

12

_

1”i,’L-i

-

—r—-—-———
v’iC

6.19.

Entire Agreement. The terms and provisions of this Agreement, including any and
all appendices hereto, constitute the entire agreement between the Association and
the Opticom. The provisions of this Agreement supersede all prior oral and
written quotations, communications, promises, agreements and understandings of
the Parties, if any, with respect to the subject matter hereof. Except as otherwise
provided herein, this Agreement can be modified only by a written amendment
executed by duly authorized representatives of the Parties.

6.20.

Signatories. The signatory for each Party to this Agreement represents and
warrants to the other Party that it is familiar with this Agreement and with the
negotiation and documents which preceded this Agreement and warrants that it
has the legal authority to enter into this Agreement on behalf of the respective
Party.

TN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed as of
the date first above written.
Montana Op5com, LLC

By:
Titlér

/11/
‘1

i-cDç

ç

Baxter Meadows Master Community Association, Inc.
By:

Title:

By:
Title:

By:
Title:
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EXHIBIT A
SERVICE DESCRIPTIONS; FEES
BULK SERVICES

1.

Bulk Video and Voice Services.
Opticom shall make Video and Voice Services available at all Living Units receiving
Bulk Internet Service, but such services will not be provided to all Residents nor billed
through the Association. Residents wishing to receive Video or Voice Services through
Opticom will directly contract with the Opticom for such service and pay Opticom for
such Services directly.

2.

Bulk Internet Services.
Subject to applicable laws and regulations, Opticorn shall provide to Residents Opticom
branded broadband access to the Internet (and the community intranet, if one is
developed) utilizing Opticom’s facilities and Opticorn’s affiliated (or other authorized)
Internet service provider, or a qualified successor or assignee. As installed, the facilities
will deliver high-speed broadband Internet and intranet services having the capability of
supporting maximum connection speeds between homes and Opticom’s central office of
at least 60 megabits per second (Mbps) download and at least 20 Mbps upload to all
Residents (“Minirntirn Connection Speeds”). Actual throughput speed may be less than
the connection speed and will vary based on factors such as the condition of the inside
wiring; computer configurations; network or Internet congestion; and the server speeds of
websites accessed, among other factors. Actual connection and throughput speeds and
unintemipted use of the service are not guaranteed.

3.

Bulk Services Terms and Conditions.
Opticom’s obligation to provide Bulk Services to Residents shall be conditioned upon
such ResidentTs acceptance of Opticom’s (or its affiliate’s) applicable standard terms and
conditions and acceptable uses policies as in effect from time to time. Opticom rates for
all Bulk Services provided will be at least 10% below the standard rate charged for
similar or like services from the current Incumbent Local Exchange Carrier or incumbent
Cable providers operating in the immediate local area surrounding and adjacent to the
Covered Property.

4.

Bulk Internet Service Fees.
The fee for Bulk Internet Service (“Bulk Internet Service Fee”) provided by Opticom to
the Residents capable of receiving Bulk Internet Service shall be calculated as follows:
a)

$40 per month (plus applicable taxes) for Minimum Connection Speeds through
June 30, 2018;
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b)

$43.50 per month (plus applicable taxes) for Minimum Connection Speeds
starting July 1, 2018 through December 31, 2019; and

c)

Starting January 1, 2020, the Bulk Internet Service fee for Minimum Connection
Speeds shall be sttbject to increases as provided in Section 5 below.

All Residents of Living Units within the Covered Property capable to receiving
Opticom’s Btilk Internet Service will be included in the calculation of the Bulk Internet
Service Fees prorated from the date Opticom delivers such Service to the Living Unit. In
addition, any Resident who refuses to allow Opticom to connect their Living Unit to
Opticom’s Bulk Internet Service after Opticom makes at least two (2) documented
attempts to connect service will also be included in the calculation of the Bulk Internet
Service Fees to be paid by the Association.
Opticom shall invoice the Association monthly in arrears for the Bulk Internet Service
fees due pursuant to this Agreement starting January 1, 2018. Each monthly invoice
shall include the Bulk Internet Service Fees due for the prior month and include a list of
each Living Unit including in the total invoiced amount. Payment of each monthly
shall be due within fifteen (15) days of receipt by the Association. For example,
the Bulk Internet Service Fees for January of 2018 will be invoiced in February of 201$.
The purpose of billing in arrears by Opticom is to provide the Association sufficient time
to assess and collect from the Residents the Bulk Internet Service fees in advance of
paying Opticom’s monthly invoice for Bulk Internet Service Fees.
invoice

For the billing periods starting
1, 2018 and ending on December 31, 2019,
Opticorn will deduct from the Association’s monthly invoice four Hundred Twenty Five
Dollars ($425.00) per month.
January

5.

Limits on Increases.
Except as otherwise provided herein, Opticom shall be entitled to raise the Bulk Internet
Service Fee, annually on a calendar year basis upon thirty (30) days prior written notice
to the Association for programming, operating expense and internet access cost increases
to Opticom. Opticom is allowed to increase the Bulk Internet Service Fee the greater of
ten (10) percent or the Consumer Price Index + 2%, providing such increase does not
conflict with the provisions of Exhibit A, Section 4 above.
6. Payment of Bulk Service fees.
The Association shall pay Opticom by check for all Bulk Internet Service Fees invoiced
to the Association.
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EXHIBIT B

Service Level Agreement (SLA)
&
Performance Criteria and Performance Standards
The following constitute the service level and support standards for the Opticom’s provisions of
the Services to Residents. If any standard below is less stringent than the comparable standard
offered by the Incumbent Local Exchange Carrier or Incumbent Cable provider, then the
standard shall be that of the Incumbent Local Exchange Carrier or the Incumbent Cable Provider.
1.
Availability of Services at the Covered Property. Availability of Services is calculated by
dividing the average number of seconds that the Services are available at the Covered Property
by the total number of seconds in each calendar quarter and multiplying by 100. Specifically
excluded from the Services availability calculation are (a) regularly scheduled maintenance
windows or ad hoc maintenance windows scheduled and announced by the Opticom at least 24
hours in advance, not to exceed $ hours per month without Association’s prior approval, not to
be unreasonably withheld or delayed, and (b) outages caused by force majeure that are identified
pursuant to this Agreement. All scheduled maintenance work must be performed during offpeak hours. Off-peak hours will be determined and documented by the Opticom based upon
Residents’ usage, i.e. when it is determined that the least amount of Residents will be affected
with respect to Internet access. The Services will be available at the Property 98.5% of the time
each calendar quarter.
2.
Service Order Commitment Dates Timely Met. A Service Order is an order from a
Resident to the Opticom requesting Services or to make a change in existing Services. Opticom
shall contact a Resident to schedule a Service Order install or change within 3 business days after
receipt of the Service Order, and complete all work associated with the Service Order install or
change within 10 days after receipt of the Service Order or the completion date requested by the
Resident, whichever is later (Service Order Commitment Date). Holidays mean: New Years Day,
Memorial Day, Independence Day, Labor Day, Thanksgiving, Day after Thanksgiving,
Christmas Day, Martin Luther King Day, President’s Day, and Veteran’s Day.
The percentage of Service Order Commitment Dates timely met is calculated by dividing the
total number of Service Orders timely met within the time requirements by the total number of
Resident Service Orders completed in each calendar quarter and multiplying by 100.
Opticom shall achieve at least 95% Resident Service Order Commitment Dates timely met per
calendar quarter.
3.
Trouble Reports Cured Timely. The term Trouble Report means any service-related
report made by Association or a Resident relating to the Bulk Internet Services, Opticom’s
facilities, or circuit, but excludes operator error and problems with Resident-owned equipment.
The term Minor Service Problem means a service problem (other than an Outage or Building
Outage) that affects less than 10 individual units. A Major Service Problem means a loss of
Services that affects 10 or more individual units within the Covered Property. An Outage is
defmed as the loss of Services at the Central Communications Room for the entire Property.
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The percentage of Trouble Reports cured timely is related to the number of Trouble Reports
resolved within the following windows:
a)

Trouble Reports involving a Minor Service Problem received by Opticom will be
responded to by the next business day. Opticom will begin attempts to cure any Minor
Service Problem within 4$ hours after responding to the Trouble Report.

b)

Opticom must respond to Trouble Reports involving an Outage within 8 hours of
receiving a Trouble Report and any Major Service Problem within 24 hours of receiving
a Trouble Report, regardless of the day of week or Holiday. Opticom will begin attempts
to cure any Outage within 24 hours after responding to any Trouble Report of an Outage,
and Opticom will begin attempts to cure any Major Service Problem within 24 hours after
responding to any Trouble Report of a Major Service Problem.

The percentage of Trouble Reports cured timely is calculated by dividing the total number of
Trouble Reports within a calendar quarter that are cured by Opticom within the time windows set
forth above by the total number of Trouble Reports received by Opticom in the calendar quarter,
and multiplying by 100. Opticom shall achieve at least 95% Trouble Reports cured timely
per
calendar quarter.
4.
Resident Hold Time. Resident Hold Time is based upon the number of Resident calls in
a calendar quarter in which the Resident is left on hold for less than 5 minutes before the call
is
answered by a live call center representative. The percentage of Resident Hold Time Less
than 5
minutes is calculated by dividing the number of Resident calls to Opticom during a calend
ar
quarter in which the Resident is put on hold for less than 5 minutes by the total number of
Resident calls to Opticom per calendar qtlarter and multiplying by 100. Opticom shall make
available to Residents and the Association the telephone number to Opticom’s call center and
shall notify Residents and the Association prior to changing the telephone number. Optico
m
shall achieve at least 90% of Resident Hold Time less than 5 minutes per calendar quarter.
5.
Virus ProtectionlDenial of Service Attacks. Opticom shall maintain the Internet networ
k
in accordance with this Agreement during outside or inside virus attacks and shall maintain
a
“plan of action” for the management of virus and denial of service attacks and recove
ry there
from. Opticom may disconnect Services to individual Residents whose computers are infecte
d
with viruses until the Residents demonstrate to the Opticom reasonable satisfaction that the
viruses have been eliminated. If a Resident is disconnected from Services due to virus-r
elated
issues on more than one occasion, Opticom may charge the Resident a reactivation fee.

Beginning July 1, 2018, Opticom will provide all Residents with an anti-virus protect
ion plan,
including associated software and support, with licensing for use with up to two digital devices.
6.
SPAM Management. Opticom shall maintain the internet network so as to employ a
SPAM management system to minimize SPAM traffic. Opticom may block any SPAM
Traffic originating from the Covered Property and report the offending Resident to the
Association. Opticom may disconnect Services to Residents who repeatedly
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distribute SPAM traffic until the Residents demonstrate to Opticom reasonable satisfaction
that
the activity has ceased. If a Resident is disconnected from Services for distributing SPAM on
more than one occasion, Opticom may charge the Resident a reactivation fee.
7.

Bandwidth.
a) Opticom will be responsible for issues of latency (as the term is generally defined in
the industry) and will use best efforts to minimize latencies through the use of
properly designed networks and routes to ensure that minimum hops are maintained.
b) Opticom shall use rate shaping to ensure that the Services do not suffer because of
peer to peer traffic.

8.
Reports. Opticom shall utilize measurement and monitoring tools and procedures
reasonably required to measure and report on compliance with the applicable performance
standards. Such measurement and monitoring tools shall permit reporting at a level of detail
sufficient to verify compliance with the performance standards. Opticom also shall maintain
records for Bulk Internet Services within the Covered Property listing:
a) The date and time of any Service Order, and the date and time when any Service
Order is completed;
b) The date and time of any Trouble Report;
c) The name and contact information of the person placing a Trouble Report;
d) The nature of the complaint or concern;
e) The action taken by Opticom in response thereto;
f) The results of the action taken.
Opticom shall make the performance standard reports and call records available for inspection
by
the Association or a representative of the Association at any time during regular busine
ss hours,
or, at the Association reqtlest, by transmitting the reports and call records to the Association
via
e-mail or facsimile.
9.
Service Interruptions. The Facilities shall be designed, serviced and operated in a fashion
reasonably intended to provide continuous availability of Bulk Services (excluding schedu
led
maintenance outages and outages caused by Force Majeure Conditions). Opticom shall
restore
the Bulk Services after receiving notification of the disruption from the Association, without
any
adjustment to Bulk Service Fees. If the Bulk Service is not restored within 24 hours, Opticom’s
sole obligation and the Association’s sole remedy will be a credit for Bulk Service Fee for
the
period of the disruption, prorated on the basis of a 30-day month. Opticom will provide the
Association with a credit against the next monthly billing equal to the proportional amoun
t of the
Association’s monthly Bulk Services Fee for the affected time and Residents only.
If an outage exceeding the specified duration results from physical damage to Opticom’s
Facilities or the trunk or distribution lines feeding the Facilities, which damage is caused by
a
third party (e.g., a city, county or utility crew severs Opticom’s cable), Opticom will provid
e the
Association with one-half of the credit to which the Association is otherwise entitled.
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The outages will be measured from the time of the fifth contact to Opticom from a
Resident, or from notice if by the Association or its representative, indicating
that there is a materially complete interruption of service attributable to Opticom’s facilities
or
signal.

19

EXHIBIT C
COVERED PROPERTY
1. Covered Property includes:
Baxter Meadows Subdivision Phases 2C, 2D, 3A, 4A, 4B, 4C, 4C, 4E, 4f, 4G, 4H, 41 and 6; and
Baxter Meadows West Phase 3B according to the official plats thereof on file and of record in
the office of the County Clerk and Recorder of Gallatin County, Montana; and
Any other portion of the following described real property, excluding the subdivisions referenced
above (hereinafter referred to as “White Property”), the Association consents in writing to
include as “Covered Property” which consent shall not be unreasonably withheld:
All of those lands situated in Tracts 2A and 4A of Certificate of Survey No. 2202A, located in
the NE 1/4 of Section 3, Township 2 South, Range 5 East and the S 1/2 of Section 34, Township
1 South, Range 5 East, P.M.M., Gallatin County, Montana, according to the official plat thereof
on file and of record in the office of the County Clerk and Recorder of Gallatin County, Montana
EXCEPT for Baxter Meadows Subdivision Phases I and 2A.
2. Opticom reserves the right to enforce this Agreement against the owners of any portion of the
White Property as sttch property was included in the 2005 Bulk Service Agreement; provided,
however, the Association shall have no obligation to collect through assessments from those
owners within the White Property the Bulk Internet Service Fees or other Bulk Service Fees
charged to those owners by Opticom unless the Association consents in writing to do so, which
consent shall not be unreasonably withheld.
All terms and conditions in this Agreement shall apply.
TN WITNESS WHEREOF, the Parties hereto have caused this Covered Property exhibit to be
executed as of the date first above written.
Montana Opticom, LLC
By:
Title:

Baxter Meadows Master Community Association, Inc.

By: Lt
Title:
By:
Title:

Ar
‘

1
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EXHIBIT C
COVERED PROPERTY

1. Covered Property includes:
Baxter Meadows Subdivision Phases 2C, 2D, 3A, 4A, 43, 4C, 4C, 4E, 4F, 4G, 4H, 41 and 6; and
Baxter Meadows West Phase 3B according to the official plats thereof on file and of record in
the office of the County Clerk and Recorder of Gallatin County, Montana; and
Any other portion of the following described real property, excluding the subdivisions referenced
above (hereinafter referred to as “White Property”), the Association consents in writing to
include as “Covered Property” which consent shall not be unreasonably withheld:
All of those lands situated in Tracts 2A and 4A of Certificate of Survey No. 2202A, located in
the NE 1/4 of Section 3, Township 2 South, Range 5 East and the S 1/2 of Section 34, Township
1 South, Range 5 East, P.M.M., Gallatin County, Montana, according to the official plat thereof
on file and of record in the office of the County Clerk and Recorder of Gallatin County, Montana
EXCEPT for Baxter Meadows Subdivision Phases 1 and 2A.
2. Opticom reserves the right to enforce this Agreement against the owners of any portion of the
White Property as such property was included in the 2005 Bulk Service Agreement; provided,
however, the Association shall have no obligation to collect through assessments from those
owners within the White Property the Bulk Internet Service Fees or other Bulk Service Fees
charged to those owners by Opticom unless the Association consents in writing to do so, which
consent shall not be unreasonably withheld.
All terms and conditions in this Agreement shall apply.
N WITNESS WHEREOF, the Parties hereto have caused this Covered Property exhibit to be
executed as of the date first above written.
Montana Opticom, LLC
By
Titl:’

Baxter Meadows Master Community Association, Inc.
By:
Title:
By:
Title:
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EXHIBIT D
Marketing Program
In accordance with the Agreement, Opticom agrees to implement a Marketing Program (the
“Program”) at the Covered Property. The Program is to be created and implemented at
Opticom’s expense. Such Program shall be comprised of Bulk Services, equipment and
promotional litei-ature, which are appropriate and available for the Covered Property, as
determined by Opticom, but subject to the approval of the Association. Opticom and the
Association will review the Program on an annual basis and will consider appropriate revisions
as mutually agreed between the Parties.
1.

Demonstration Systems.
The ownership of any equipment or material associated with the Program will remain
with Opticom. Opticom or its vendors shall be responsible for maintenance, insurance
and replacement, as appropriate of any such equipment or material. The Association
agrees to provide the necessary electrical power and floor space free of charge for the
placement of equipment.

2.

Signage and Display Exhibits.
During the Agreement Term, Opticom will provide appropriate signage and display
exhibits for placement in, on or in front of Bttilder’s model Homes, Builder’s sales
offices 01. the Association’s community information center. The design and cost of
signage and display exhibits shall be the responsibility of Opticom. The Parties shall
jointly agree to the location of all signage and display exhibits.

3.

Promotional Materials.
During the Agreement Term, Opticorn will provide promotional materials concerning
Opticom’s Services to Builders for distribution to prospective Buyers. The preparation,
cost and continued supply of such promotional materials shall be the responsibility of the
Opticom.

4.

Services.
The Association or Builders shall pay for all monthly recurring Opticom Services
requested by the Association or Builders at Opticom’s standard tariffed rates.
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EXHIBIT F
RESIDENTS LIST
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